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Public Comments on New gTLDs/Famous Trade-Marks

1) Working group B

a) General

We notice that nearly all the WG-B talks has focused on the famous trademark list. There are obvious pros and cons but this solution will probably be not as efficient as we could hope, even if it is a good short-term way to avoid chaos and deep conflicts between new gTLDs managers and famous trademarks holders.

b) The famous trademark list

We think the strategy of creating an “absolute” list where there should be famous trademarks must be handled very carefully. There will be at least two bad consequences:

· the power of famous trademarks will be considerably increased in regard to the freedom of individuals (and the rights of less famous similar trademarks in the world). We should consider not to infringe the rights of any member of the internet community, even if it is strongly necessary to protect trademarks from any “cybersquatting” (all trademarks and not only the “famous” ones)

· there will probably be conflicts between the trademarks registered on this list and the others (who will determine the “objective criteria” and who will take the decision to add a trademark to this list?). 

c) The “sunrise period”

This system may be a good thing because it allows trademark holders to care actively about their rights on domain names in new gTLDs. 

We although guess that even after the end of the “sunrise period” famous trademark holders who would have “forgotten” to protect their names will not consider this rule as applicable to them. Famous trademarks actually exist independently from any time period or procedure.

This way should also be considered as a “forced sale”. We have to protect famous trademarks without requiring their holders to register systematically the domains names (and similar domain names) identical to their trademarks. It would cost them heavy charges for nothing, as it is quite impossible to protect a given word in every gTLDs and ccTLDs (this point will increase in importance as new gTLDs will be created).

The protection mecanism should be implemented before the registration process (in France for instance domain names appliers have to provide some documents proving their rights on the domain name they apply for) or after it (if conflicts happen).

In that way, the “sunrise period” is a short-term compromise but may generate more problems than solutions. The “before registration” policy would be very difficult and expensive to implement but the “after registration” one could be interesting to explore.

d) Creation of a particular gTLD for trademarks (TMK/FAME/…)

This approach is interesting as it could help famous trademarks to be clearly identified on the Net and easily accessible by users, without any doubt regarding the owner of the gTLD and the website.

However this solution will not solve the cybersquatters attacks on other gTLDs, and numerous TLDs (gTLDs and ccTLDs) will not do anything but increase the confusion in final user’s mind.

We can add that this particular gTLD will not solve potential conflicts between two homonymous famous trademarks, for instance “Montblanc” (pens) and “Montblanc” (chocolates). 

e) Recommandations

We think that the real solution is to set up rules that can be flexible enough to protect famous trademarks (and less famous ones) from cybersquatting, without jeopardizing other user’s freedom and without compelling trademarks owners to register hundreds of domain names just to protect them.

We should consider that whatever may be the rules, there will always be conflicts of interests between multiple parties. The “good” approach may be to focus on the ways we could implement to solve these conflicts as equitable as we can, taking in consideration such concepts as “good faith” etc.

As far as we are concerned, the UDRP is a first stone in this direction, but an important one. If trademark holders (and potential cybersquatters) know that “human” and trusty procedures exist to protect domain names from bad faith registration, there will not be any necessity for holders to register dozens of names just to protect their trademarks and individuals or less famous trademarks will continue to live on the internet.

2) Working group C

a) Should there be new gTLDs?

We think that the answer is clearly “yes”. We support the “6 to 10” testbed approach, that will allow ICANN and gTLDs managers to experiment the difficulties and problems arising with new gTLDs implementation.

We strongly think that the new gTLDs should be created with a special care about “quality” and “significance”, that is to say, if we don’t want final users to be lost and confused between hundreds of TLDs, every new gTLD must mean something particular that can’t be found elsewhere.

b) The rules

We think that the new gTLDs have to obey general rules that will avoid them to jeopardize the achievements obtained on .com, .net, org domain names, especially in regard with the UDRP.

The relations between ICANN, gTLD managers and users have to be carefully set up in order to warrant ICANN’s top-authority over the new gTLDs, precise the duties of gTLDs managers and protect final users.

John Postel’s RFC 1591 sentence has to be repeated: « Concerns about "rights" and "ownership" of domains are inappropriate.  It is appropriate to be concerned about "responsibilities" and "service" to the community.”

c) The organization

The current registry-registrar organization can be set up for new gTLDS. We have to consider wether the best solution is to have “non-for-profit” registries that would have a monopoly over their respective gTLDs, or profit-oriented structures that will only seek profit and care less about “service to the community”.

We do prefer non-for-profit registries, even if we are strongly aware that it may be difficult to avoid profit-oriented registries to appear in the medium term.

Conclusion

Creating new gTLDs appears to be a great necessity and opportunity for the domain name system.

We think that the whole future of the Internet may depend on the decisions that will be taken, not only in technical matters, but also in philosophical and economical matters.

Do we want to have a profit-oriented and egoistic internet community (that is to say, no more community at all) or do we want to preserve the idea that lead to the development and success of the Web?

Companies and individuals obey to their own interests and that is quite normal. It is of ICANN’s duty (and of those who will take decisions about these matters) to keep in mind that short-term earnings must not endanger long-term achievements.

