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Preamble
The Names Council Task Force on Whois has undertaken an extremely large policy task for which they should be commended. Their current report does require further work in order to ensure that the policy recommendations made are, to the maximum extent feasible, representative of the community’s interests and also to ensure that they remain within the scope of their terms of reference and mandate. Tucows does however question whether or not the interests of the affected stakeholders have been fully identified.

This document attempts to address three fundamental flaws that the Interim Report puts forward;

· The Task Force, by their own admission, has not undertaken a sufficiently broad and quantifiable consultation with affected stakeholders. Where consultation has occurred, confusion as to the degree by which the specific stakeholders are practically affected has resulted in imbalanced recommendations.

· The Task Force strays into very specific technical recommendations, but has not included in this document a valid inventory of the requirements that these technical recommendations are intended to fulfill. These technical recommendations are ill-suited and perhaps even counter-productive to the goals of the Task Force and the community.

· The Task Force has not adequately explored the range of options alternate to their recommendations. With regards to some of the recommendations that they have made, this is a trivial exercise, regarding others, a large task – in both cases, the work is mandatory. If the full range of options have not been explored and analysed, premature conclusions will be drawn and policy will be determined based on sub-optimal conclusions.

Accordingly, we strongly urge the Task Force to continue their work on this report in order to ensure that the recommendations do not stray from the mandate provided by the Names Council and the Task Force Terms of Reference and that the final report does have the consensus support necessary to adopt the resultant recommendations.

Section 1 – Representation & Consultation;

The ICANN Policy development process is based on the notion that sufficient outreach and dialogue with a sufficiently large group of stakeholders that might be impacted by the resultant policy will be suitable to determine the specifics of the policies in question. It does not mean that one can simply ask a large group of people how they feel about a subject and divine a policy conclusion from their answers. Rather, it specifically requires a detailed and fairly involved process of outreach, consultation and dialogue that allows the potentially affected parties to arrive at conclusion that they mutually agree to.

There are three classes of parties that will be impacted to varying degrees by any Whois policy changes;

· Providers

· Registrants

· Whois Users

To varying degrees, the Task Force has consulted with these groups. The primary instrument of consultation with these groups was a broad “survey” that the Task Force conducted and the Task Force bases most of its recommendations on the results. The Task Force itself best describes this survey as simply being a “snapshot of the uses, issues, concerns and perspectives of those who chose to respond.” Accordingly, the importance of this survey cannot be underestimated in evaluating the final work product of the Task Force. However, achieving consensus implies broad agreement amongst the participants, whereas a survey can only indicate the prevailing opinions based on the questions asked by the survey – i.e. the proposed construct that the majority of respondents favor. Therefore, when considering the importance of the survey as it relates to the Interim Report, it can only be measured as a “snapshot of the uses, issues, concerns and perspectives” of the community, not as the sole method of determining what policy proposals have the support of the consensus of the community.

The Task Force report seems to ignore the differences between these two very important measures. They claim, for instance, that “…a generally high level of satisfaction was found with respect to current data elements and non-marketing uses of Whois in the gTLD environment. These results reflect the existing community consensus and we have not detected any changes in this consensus.” What the Task Force actually found was that a majority of the respondents to their survey were satisfied with the results as there is no direct or quantifiable relationship between the prevailing opinion and community consensus. The Task Force did not find that there was a community consensus that the current data elements contained in, and non-marketing uses of Whois were appropriate.

The connection claimed is impossible to establish due to the outreach mechanisms employed by the Task Force. Earlier, it was mentioned that the Task Force has claimed consultation with these groups to varying degrees. While the survey was an important outreach instrument, it was primarily a vehicle for commercial and individual user interests to make their view known. What is not known from the survey, but has been implicitly extrapolated by the Task Force is whether or not these users categorize themselves according to being a Whois User, and DNS User or simply an Internet User. The relative value of the opinion of this latter grouping as affected stakeholders is minimal compared to the value of the opinions held by Providers, Registrants and Whois Users. We are left with a situation whereby user groups who have unknowingly masqueraded as other user groups are determining critical policy that directly impacts distinct stakeholders. 

So what then is the consensus of the impacted stakeholders? It is doubtful that this is contained in the Interim Report.

Section 2 – Recommending Policy versus Creating Technical Specifications

On the Internet, there are essentially two ways to change the way things are done. The first approach is to create a nifty new technology and then have everyone adopt it. The second way to implement wholesale change is to establish mandatory policy. This can be done in a variety of ways; legislation, establishing a standard etc. The merits of each approach have been argued to death, and the debate is not relevant for our purposes. What is important about the dynamics is that it is virtually impossible to effectively endeavor to use both approaches simultaneously. Unfortunately, this is precisely the approach that the Task Force recommendations take. As a result, the community is left with a series of recommendations that are impossible to implement – technically or procedurally.

Policy Gaps

As has been mentioned numerous times by other commentators, the Interim Report fails to provide sufficient clarity concerning defined terms to be of practical use. For instance, the terms “data uniformity”, “data accuracy” and “data subjects” are not defined by the document. In other areas, where terms are defined, the definitions are so overly broad as to be impossible to implement. For example, the term “Registrar” is defined such that it includes Registries, Registrars, Agents of Registrars, Resellers of Registrars, Third Parties associated with Registrars and potentially, Secondary Market participants. 

Due to the lack of definition, both in the industry and in the report, comprehensive definitions must be created in order that the Task Force can table effective and cogent recommendations.

Section 3 – Effective Analysis

One of the most apparent areas of improvement that the Task Force Report requires lies with the question of effective analysis. Consistently, the Task Force presents conclusions as recommendations without having provided sufficient background as to why they reached the conclusion in question. In many of these areas, reasonable alternatives exist that deserve to be explored. For instance, the Task Force states emphatically that it believes that “…it is possible that uniformity/consistency problems are less serious in gTLD registries using a “thick registry” model.” And that “…ICANN could encourage registries now using this model to migrate toward it.” Notwithstanding that there is likely no correlation between the a registry’s chosen technical architectural model and the accuracy of the data in the Whois, the Task Force also neglects to explore what other architectural models might also (if there is a connection) improve data accuracy in the Whois. 

Proposal

Notwithstanding the general reservations that Tucows has regarding the Interim Report, we maintain that this is a valuable policy development effort that continues to have our support provided that the Task Force can effectively create a community dialogue with the goal of achieving community consensus on a broad range of specific recommendations. It is not our intent to use this opportunity to comment to advance a position, but rather to provide the Task Force with clear questions that will assist it in crafting reasonable recommendations.

Accordingly, we request that the Task Force review the following questions and observations in light of this document and the Task Force recommendations and move towards effectively and appropriately answering them.

Finally, Tucows respects the request of the Task Force to answer the specific questions it sets forth in the Interim Report and we will endeavor to do so in a separate document.

Accuracy

What has the constituency done to measure ICANN’s recent enforcement activities as it relates to Whois and how much does this effect the problems that you are trying to deal with in the area of accuracy?

Would it be safer to say that mandatory periodic re-validation of Whois data has been identified as one “potential” technique for improving data quality? Or, has the Task Force investigate the other options fully and discounted them? If so, what options were investigated and why were they discounted?

Uniformity

The Task Force indicates that “a standard Whois format should be phased in as expeditiously as possible.” Is the Task Force implying that a standard format is desirable or that one is mandatory? If adoption is mandatory, has the Task Force considered which option would be most appropriate and on what technical merit?

“The objective should be to identify the best way to make progress toward the goal of the uniformity that all users of the system clearly desire.” Can the attributes that are desired by all users of the system be described in a more concrete manner? Additionally, as the Whois system is not the DNS system, is this limited solely to all users of Whois, or all users of the larger DNS?

“…(centralized access on a per-tld basis, and the use of other data elements such as search keys) mostly amount to a restoration of the InterNIC Whois status quo ante, and may be considered part of the current policy environment, but they are not being enforce.” The author is not aware of any specification of the “status quo ante” described – neither in contracts, nor formal policy. Has the Task Force evaluated to what degree these services would be desirable and what effort would need to be undertaken to allow market participants to offer these enhanced services on a commercial, rather than imposed, basis?

“However, centralized access to one or more cross-TLD Whois services is specifically provided for in the existing gTLD registry agreements.” Obviously, “provided for” and “mentioned” are not the same things. While the intent of the TF statement in this regard is may be clear to some, it may not be to others. Further clarification on this point in an ensuing report should be undertaken.

“The survey revealed that many of those who demand such services believe that the services should be free for users, and should be paid for as part of registration fees.” This statement seems to imply that there is a relationship between Registrants and Whois Users. Has the Task Force undertaken any research to identify this linkage? If it does not exist, can the Task Force justify the requiring Registrants to subsidize the consumptive activities of Whois Users?

Interim 1.0

Enforcing Existing Agreements

“The Task Force does not believe the following will incur significant additional costs, and are in fact required by existing contracts and accreditation agreements.” Has the Task Force conducted an analysis to support this conclusion?

A 1) This requirement implies a fully staffed function which will be subject to a work load that varies from Registrar to Registrar based on the number of inquiries that the function receives. Has the Task Force undertaken an analysis of what the cost of such an exercise will be? Further, has the Task Force considered whether or not the recommendations contained in their report will increase or decrease the number of inquiries that this function receives?

A 2) This specification seems to presume that posting this list of contacts to the ICANN website will somehow increase the visibility of the “reliable contacts” described in A1. What is not clear from this statement is what requirement this specification is attempting to fulfill. If indeed the Task Force requirement is that these “reliable contacts” should be publicized and accessible, there may be other ways to fulfill the requirement with greater result.

A 3) It would be useful if the Task Force report commented further on the potential abuses, volume implications for registrars and suggested terms of use of such a system.

A 4 a) Does the Task Force possess information that indicates that this measure will be successful? If so, to what degree?

A 4 b) The report contemplates that “breach can be detected on its face”. Does the Task Force have any recommendations as to what means this will be achieved? Further this recommendation seems to equate “willful submission” with “blatant disregard”. While the existing policy prescribes that “willful submission” is sufficient grounds to delete a domain name registration, it would seem that the community is more concerned with registrants that blatantly disregard the requirement for accurate data. Has the Task Force considered this dynamic? If so, will it be making recommendations that more explicitly deal with gross offenders of the policy?

A 4 c) Will the Task Force be providing recommendations concerning how this clause might be implemented? “Documentary proof of the accuracy of the corrected data” implies that a certain standard will need to be met in order that the condition be fulfilled. Will the Task Force be providing further recommendations as to what, and what does not constitute “documentary proof”?

A 4 e) Has the Task Force considered how the resubmitted contact data be treated and by whom? Has the Task Force developed a position concerning who should bear the cost of this exercise?

Graduated Sanctions

General) These recommendations seem to advocating shifting the primary responsibility for ensuring the accuracy of the data provided from the Registrant (ie “You must provide accurate information or risk losing your domain name registration.”) to the Registrar (ie “You must verify that your customers have provided accurate information or risk incurring substantial fines.”) Is this specifically the intent of these recommendations? If so, has the Task Force determined why this is specifically desirable? If not, would the TF evaluate or consider mechanisms by which Registrants would retain responsibility for the validity of their data and penalties for not ensuring such?

B 4 a) Intentionally or not, these recommendations expand the traditional definition of “contracted parties” Has any consideration been made as to how these burdens can be imposed upon a third party with no contractual relationships to ICANN?

B 4 C-1-b) “The fine would be collected from funds deposited by registrars with registries”. Did the Task Force consider other alternatives before adopting this recommendation? Has an analysis been undertaken as to whether or not this is even possible (let alone desirable)?

C – Is the TF advocating a renegotiation of the relevant agreements or the imposition of consensus policy or some other means of implementation?

C-2 – Again, what technical mechanisms has the TF identified to permit the implementation of this provision?

Interim 2.0

General Comments

The Task Force separates the issue of gTLDs and ccTLDs, but fails to make provisions for different models in different TLDs. Should this be read as an indication that the TF desires a uniform policy across the entire gTLD namespace?

The patterns that emerged from the survey are vastly different from indicating what might be in the best interests of the community. Uniformity comes with social, technical and economic costs that have not been analysed by the TF. Without this analysis, it is truly impossible to determine what is in the best interests of the Internet community.

Has the Task Force determine why Whois queries return the same information across all TLDs? Is this even possible given the current diversity of models?

Will the Task Force be defining what the definition of an irregular format is?

“The Task Force believes that it is possible that uniformity/consistency problems are less serious in gTLD registries using a “thick registry” model.” What is this assumption based on? Has the Task Force considered the social and technical costs of moving to uniform registry architecture across all gTLDs?

Interim 3.0
General Comments

“The Task-Force Survey examined three kinds of improved searchability” Did the TF examine the “distributed/coordinated” model of Whois?

“…not all data should be returned as a result of a query…” & “…explore how best to develop and implement swiftly a plan for cross-registry Whois services…” are strong technical requirements. Has the Task Force analysed the impact and desirability of these requirements? Were other alternatives explored such as a cross-registrar Whois service? 

 “…the Task Force recommends that a brief examination to any barriers to further additions to these services be undertaken.” Why has the Task Force recommended a “brief” examination given the obvious technical, social and economic impacts that these services may have?

Interim 4.0
General Comments

None at this time.
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