Comments of Bell Atlantic Corporation on the

Interim Report of Working Group C

Introduction

The Internet’s domain name system was designed and implemented at a time when commerce was a negligible – in fact, a non-existent – part of the life of the Internet.  That is no longer the case.  Today e-commerce is a major engine of growth for the Internet.  It offers businesses, large and small, an opportunity to reach new customers and markets.  Its commercial offerings have become a major catalyst for some people to join the Internet community.

As the number of domain names has burgeoned in response to this growth, however, a significant issue, with major economic consequences, has developed concerning protection of intellectual property in trademarks against infringing uses in connection with domain names.  Expansion of the number of top level domains, without concomitant resolution of the trademark issue, will exacerbate an already time consuming and expensive problem.

Bell Atlantic has worked for years toward developing an effective solution that tackles the problems associated with the trademark/domain name intersection.  To this end, we previously filed comments endorsing the position taken in Position Paper C filed with Working Group C.  We reaffirm here our support for its position.  We want to take this opportunity, however, to offer some additional comments in response to Working Group C’s Request for Comments on its Reports on its Interim Report on the introduction of new top level domains.

Comments

Businesses with famous trademark names, such as Bell Atlantic, are frequently caricatured as being opposed in principle to the introduction of new top level domains – almost as if we had some vested business interest in limiting the number of new top level domains.  The reality, however, is quite different.  Virtually every business, large and small, that does business on the Internet, has a business interest in policies that promote the Internet’s rapid growth and expansion.  Bell Atlantic’s business interests in particular – especially its interests as an operator of an extensive communications network – are clearly best served by the most vigorous, robust expansion of Internet communications possible.

Unfortunately, the caricature version of our position is possible largely because the issue has been misframed – even here in Working Group C.  The real issue is not whether (and/or how many) new gTLDs ought to be introduced.  The issue, properly framed, is whether to decouple the introduction of new top level domain names from the adoption of an effective resolution of the existing trademark infringement problem.  The proposals for new top level domains to which we object ignore the both the existing problem and the clearly foreseeable further damage that will occur if new top level domains are established prior to the adoption of an effective protective mechanism.

Bell Atlantic believes that the first principle, when considering changes to the domain name system must be “Do no harm” – or at least minimize harm.  The decoupling that undergirds the Working Group Report neither “does no harm,” nor does it minimize the harm that will occur.  Rather, it will cause substantial harm to holders of trademarks and, in fact, to the Internet community itself.

Evidence from the existing domain naming system makes clear both the nature and the extent of the damage that decoupling will do.  There is clear empirical evidence that the intersection of domain names and trademarks has produced large numbers of trademark infringement problems causing serious financial damage to businesses – especially those with famous marks.  The damage evidence on this issue was sufficiently compelling and documented to lead to the adoption of anti-cybersquatting legislation in the last session of the United States Congress.  This damage was an unintended consequence of the domain name system.  As commercial interests on the Internet were nonexistent at the time of the DNS’s creation, such damage was unforeseeable.  Such cannot be said of the damage the new policy would do.

On the other side, empirical evidence for the proposition that anyone as been “shut out under the current name structure” is, to the best of Bell Atlantic’s knowledge, nonexistent.  At least, we are unaware that any has ever been adduced in these discussions.  Rather, the naked assertion of a “need” for new top level domains is simply put forward as a self-evident truth.  Moreover it is a naked assertion that is undermined by the very numbers of new domain name registrations themselves
  In view of the documented nature of the trademark infringement problem, and the contrary evidence concerning domain name growth, it would be capricious in the extreme to adopt a policy that would foreseeably aggravate that problem based on an unsubstantiated assertion that is belied by the only available facts.

But that is precisely what Position Paper A and Position Paper B urge.  Each relies on undocumented assertions that existing policies “shut out” people from the Internet and erect “entry barriers” to participation on the Internet as a basis for blithely advance a position that will exacerbate, the documented trademark infringement problem.

Again, it should be emphasized that the problem with the proposal coming from the Working Group C derives from the way in which the issue has been framed, and not from disagreement about the ultimate goal of facilitating the growth of the Internet.  Even if it is assumed, arguendo, that the introduction of new top level domains would further such Internet growth and benefit Internet users – and this is an assumption whose validity is, at the least, questionable
 – this does not speak to the fundamental issue: the propriety of, and the compelling need for, adding new domain names before addressing the issues associated with the domain name system.  We believe that, given the absence of empirical evidence supporting immediate introduction of new top level domains, there is no rational basis for deliberately ignoring the detrimental impact on intellectual property posed by the introduction of new top level domains.

Moreover, such a decoupling is unlikely to advance even the interests of the “shut out” entities and persons it is presumptively designed to aid.  The intellectual property issue will not go away simply because new top level domains are introduced.  Companies will not cease to protect the intellectual property they have built up in their trade names.  As surely as night follows day, increased litigation will ensure, if this course of action proceeds.  Everyone will be worse off for it; and the owners of the property rights will ultimately prevail in the courts – as they should. 

That is why Bell Atlantic believes we must work to find an effective solution to the protection of intellectual property interests as we seek to promote the expansion and growth of the Internet.  Until such a solution to this issue is arrived at, recommendations to introduce a multiplicity of new top level domains will clearly not advance the effectiveness of the Internet as a tool for individuals and companies to reach each other.  And it will precipitate new and costly problems for all – not just for owners of intellectual property.

In the interim, a number of steps can be taken that could further mitigate any problem with crowded domain name space.  These include: 

1) Study further expansion of the character space within existing gTLDs; 

2) Revise and expand the usage of the existing country code TLDs;

3) Consider adding further domain names to the left of the dot (e.g., acme.cars.com, acme.tools.com)

Any such solution of the intellectual property issue, moreover, when it is developed, needs to be assessed for its viability and effectiveness.  Consistent with the principle of minimizing harm, therefore, creating a test-bed is the best way to begin the process of introducing new top level domains.  Accordingly, Bell Atlantic supports, in part, this idea advanced in Position Paper A.  We emphasize, however, that the purpose of a test bed should be to assess the impact – and to allow correction – of a solution to the intellectual property issues that have plagued the domain name system for many years.  And further consistent with the “harm minimization” principle, we believe that the introduction of a single new gTLD is the best way to begin any expansion.  Creation of a test bed without a proposed solution to the intellectual property issue, however, serves very little purpose.

Bell Atlantic also believes that several things can and should be done prior to the introduction of new top level domains.  In particular, the Uniform Dispute Resolution Policy must become an effective tool in resolving disputes.  To do so, it may require some revisions.  And, in view of the documented ways in which trademark property has been abused under the existing system of gTLDs, proponents of the new top level domains would do well to adduce at least some evidence that these new domains will not become new places where theft of trademarks occur and where trademark owners will be forced to register their marks defensively in the new name space.

Conclusion

Decoupling the issue of new top level domains from the issue of protection of intellectual property in trademarks will only exacerbate an already difficult, contentious and litigious situation.  Constructive work toward resolving these issues will advantage everyone concerned and ultimately can allow for a market-based solution to the question of the number of new top level domains.  We believe that the approaches set out herein will accomplish this goal.  We look forward to working constructively with others toward this end.

Sincerely,

Haywood Torrence, Jr.

Director, Internet Policy and Analysis

Bell Atlantic Corporation

� The statistics on Internet domain name registration growth starkly refute the “shutting out” rationale for ignoring the trademark problem in adopting a new top level domain policy.  Rather than supporting the “barrier to entry” proposition, these data are fully consistent with precisely the opposite proposition: that there are no substantial “barriers to entry” in the Internet.  Measured in one year increments from July 1995, Internet domain names in the “.com” domain have grown by 8.5 million (7/95-7/96), 9.3 million (7/96-797), 10.7 million (7/97-7/98), and 19.5 million (7/98-7/99), the latest date for which data are available – a growth pattern that suggests accelerating entry rather than “shutting out” of businesses wanting domain names.


� To use an example patterned after an argument made in Position Paper A, one does wonder whether there is (and, indeed, how to assess) a net social or economic benefit to having a � HYPERLINK http://www.united.firm ��www.acme.firm�, and a � HYPERLINK http://www.united.biz ��www.acme.biz�., and a � HYPERLINK http://www.united.ent ��www.acme.bus�, etc. as opposed to a � HYPERLINK http://www.acmefarm.com ��www.acmefarms.com�, a � HYPERLINK http://www.acmewidget.com ��www.acmewidget.com�, and a � HYPERLINK http://www.acmegadget.com ��www.acmegadget.com�, etc.  Is Acme Widget better off with the domain name � HYPERLINK http://www.acme.biz ��www.acme.biz�, or with � HYPERLINK http://www.acmewidget.com ��www.acmewidget.com�?  We would not presume to venture an opinion, although we would suggest the presumption that the first is better is not self-evident.  Clearly the latter-type versions of domain names – which are virtually inexhaustible in number – are arguably at least as memorable, if not more memorable, than the former, which require the consumer to remember that the widget company is at “.biz” while the gadget company is at “.bus” tld.  With three new top level domains, this will be awkward; with hundreds, one wonders what conceivable benefits devolves to anyone – the company trying to establish memorable name with its customers, or a user trying to find a particular company.  The truth is, at some point, as top level domains proliferate, any beneficial “returns” from new top level domains not only diminish, but at some point, arguably, will become negative.


But again – our point in making this illustration is not to argue against new top level domains per se: the market can ultimately help sort out how many top level domains is too many top level domains once the intellectual property issue is addressed in an effective way.  We raise it simply to illustrate the fallaciousness of what is usually presented as a self-evident (and, again, the evidentially unsubstantiated) truth: that new top level domains must necessarily have and an economic and social benefit for businesses and for consumers.


� One does get the impression, from the discussions that have surrounded this issue, that some who would ignore the well-known problems associated with the intersection of trademarks and domain names perhaps adhere to a view that “It’s only ‘intellectual’ property.”  It sometimes seems as if there is a belief that “‘intellectual property’ isn’t really ‘property.’”  If there are those to subscribe to the view that “intellectual property” is somehow less important that other forms of property, they hold a view is both economically naïve and legally mistaken.  In the emerging economy, intellectual property already is, and increasingly will be, the most valuable form of property owned by many individuals, entrepreneurs and established companies.  And it is entitled to the same degree of respect and protection in law and in rules governing economic and social intercourse as every other form of property.


� The recent expansion of domain names from 22 characters to over 60 characters is in itself a significant change that helps alleviate any alleged lack of domain name descriptors.
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