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Draft Basis of a Registrars’ Response to Proposals for Reform of ICANN

1. Purpose of this note

The purpose of this note is to state my views on some keys parts of Stuart Lynn’s proposals for the reform of ICANN, and to seek your support for them. 

This paper reduces the issues to the following:

1. Composition and selection of the Board of ICANN

2. Composition and selection of a nominating committee

3. Composition and selection of the gTLD policy steering committee

4. maintenance, or not,  of some form of public electorate

My assumptions are that Stuart Lynn’s proposals are dead in the water and we should waste no time deferring to them, especially since his chosen saviours – the governments of states- are not coming forward to replace the at-large directors and electorate.

2. Developments since Stuart Lynn’s paper was published

We have reliable information that a number of issues raised by Stuart Lynn will not be resolved by the time the US Department of Commerce renews – or not – ICANN’s mandate. They include

· The relationship of country codes and states to ICANN

· Regional Internet registries

· The participation of states or their representatives in the Board of ICANN

The reform efforts of ICANN will now concentrate on what can be changed by ICANN and its constituent groups: the DNSO, the Board of ICANN and the At-large membership.

3. Implications for registrars

First, governments will not be participating by proxies on the Board of ICANN.  Recall that government involvement was a substitute for the At-large membership and directors elected from the at-large membership, which many on the Board of ICANN want to do away with. This means that  ICANN is still faced with a question that goes to the heart of its legitimacy. Whom does its Board represent? How will they be appointed, if not elected?

Second, registrars are major actors and will become more important to ICANN. Money that we raise from customers will be the principal source of ICANN revenues. We are in a position to make change rather than be the passive recipients of change.

4. Lynn’s proposals 

Stuart Lynn’s proposals called for 

1. a change in the role of the ICANN Board (called a Board of Trustees) from approving consensus to one where it can take a decision;

2. A board consisting of 15: five nominated by governments; five nominated by a nominating committee; 3 chairmen of policy councils, 1 chairman of a technical advisory committee, and the president of ICANN

3. An ombudsman to oversee the process and keep it open; his power would be the power of embarrassing publicity

4. A manager of public participation to solicit, receive and report to the Board an all public input on all matters put out for public comment.

5. The creation of policy councils, which will advise the Board but not govern it. Registrars would participate in a gTLD Names Policy Council. There would be a country code and an address and numbering policy council, for a total of three.

6. Policy councils would be staffed.

7. Some current DNSO constituencies would become forums, such as the gTLD registrars (us) with contractual links to ICANN. Forums could participate in any of the three policy councils.

The Nominating Committee would be composed of 

· One person selected by the CEO of ICANN

· Three trustees (that is, ICANN Board members)

· Four other people selected by the ICANN trustees

The composition of the gTLD policy council 

Each policy council would have a steering group. The gTLD steering group would be composed of eleven members, six from organizations and five selected by the Nominations Committee and confirmed by Board of Trustees.

one would be a representative of a gTLD registries.

one from gTLD registrars.

one from large commercial users

one from small commercial users

one from non-commercial users

one from individual users

five selected by the nominations committee and confirmed by the Board of Trustees

The functions of the Policy Steering Group are not defined in Lynn’s proposals. It seems to replicate the structure of the DNSO, only in this case, its recommendations will be advisory only.

The number of people that would sit on a policy council is not defined.

The functions of a policy council are not defined in relation to the Policy Steering Group.

5. Goals of the Proposals

The goals of these proposals can be inferred from what results would naturally be achieved if they were implemented.

One goal of the Lynn proposals is to break the deadlock in the DNSO. Too may irrelevant people get to vote on issues that do not concern them. Consensus is an ill-defined and plastic concept, unsuitable for conditions where rivals compete commercially, and one man’s gain is another man’s loss.

The second goal of the Lynn proposals is to get rid of the electoral principle and substitute governments for the representatives of the at-large membership. The Board has acted to get rid of the At-large but it has not found an alternative basis of authority by having states participate.

A third goal of the Lynn proposals is to reduce the authority of the participating constituencies, including registrars.  (See proposals for the appointed gTLD policy steering committee).

A fourth goal of the Lynn proposals is to increase the budget and of ICANN and the relative importance of ICANN staff in the deliberation process. Increasing the budget is frankly stated as Lynn’s goal. The other is to increase the relative importance of ICANN staff. The Board is composed of volunteers. These volunteers will be selected, not elected, and will depend on the professional advice of staff. They have neither the time nor the mandate to oppose what the staff advise.

What we need to deal with and what we don’t

This paper does not deal further with the ombudsman idea or the manager of the public process.

6. Issues on which we should speak

A. Elections

Lynn has made a coherent set of proposals for strengthening the CEO’s role and that of ICANN staff against all outside influences: elected board members who cause trouble, country codes that will not pay up, and the DNSO and other constituencies, which are reduced to advisory councils and appointed in a large measure by a nominating committee.

Should any Board members be elected?

Yes or no.

If some are elected, how many out of 15?

All?

Five? 

Ten?

Discussion

We have to make certain assumptions. One is that countries will not be participating any time soon, leaving 5 Board seats unfilled.  The second is that ICANN’s Board will probably approve some structure that sees more nominated and selected board members. Since five will probably come from the ex officio policy councils, that leaves about ten Board seats open to either selection by nominating committee or election.

I favour at last 5 members being elected.

B. The Nominations Committee

The Nominating Committee becomes in Lynn’s proposal the device for selecting and approving people for a) the Board of Trustees and b) the Policy Steering Groups. The Lyn proposals called for some overlap of membership of the Board of Trustees and the Nominations Committee.

Assuming some members of the Board of Trustees will be selected, 

1. Should there be any overlap in the membership of the Nominations Committee and the Board of trustees?

2. Should someone be able to go on from the Board of trustees to the  Nominations Committee, and from the NC to the Board of trustees?

3. Should there by fixed terms for the members of the two Boards?

Is three years a sufficient term? Four?

C. If elections, then electors?

The various proposals for an at-large membership were caught between the problems of administering a world-wide on-line election of unknown size and an electorate whose identities were difficult to verify, and the closed selection and nomination process Stuart Lynn has proposed.

Assumption: We are not concerned with a world-wide democracy of ICANN. We are concerned with creating an electorate of a few thousand people. 

They must:

· Be numerous enough so that elections cannot be manipulated too much by incumbents;

· Be reasonably knowledgeable;

· Own domain names;

· Identify they are interested in being electors;

· Be proportionately representative of generic top level domain names (if 47% of gTLDs are dot coms, then 47% of this electorate should own dot coms);

· Have limited terms as electors.

They do not need to represent regions or nations.

The electorate can self-identify and might be further winnowed out by a Nominations Committee. We do not have to have all the solutions this instant. What we need is time to work out a reasonable and workable set of proposals for an electorate.

Resolved: ICANN needs an electorate for some of its Board seats.

D. GTLD Policy Council

The policy council as proposed suffers all the defects and none of the authority of the DNSO. It includes irrelevant people and has no more than persuasive authority. The nominations committee chooses five of its eleven members, a method of breaking the impasse that the fixed membership of the DNSO produces. It would consist of far too many users and not enough producers. By contrast, Michael’s previous proposals for equal representation of producers, suppliers and consumers (albeit for the ICANN Board) was a model of clarity.

The policy council should:

· Have a fixed membership

· Be elected from constituencies with clear electoral rules and bylaws, which would be approved by ICANN

· Not be subject to the approval of ICANN’s Board as regards its membership, save only for voting irregularities in elections within the constituencies that selected policy council members

· Be dominated by business interests

· Be composed of a majority of registrars and registries

· Be able to work in committees and be able to appoint task forces

· Be able to receive instructions from the Board to inquire into topics and respond within stated time periods

· Record its votes and minutes

· Be able to receive assistance from ICANN staff and have a budget to hire consultants and administrative support

· Not work on the principle of consensus, but on majority or two-thirds majority, according to a constitution

· Include all registries

· Be under the general supervision of the Board of Trustees.

Question: Should the Board of ICANN or a nominating committee be able to appoint a member or members ex-officio to the policy council? Such appointments might be able to break logjams created by fixed and elected membership on the basis of certain defined constituencies.
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