January 24, 2002

Via Telecopy and E-Mail

Neulevel

Loundown Tech Center

45980 Center Oak Plaza

Sterling, VA 20166

ATTN:  Martin Lowen, General Counsel

Re:
Neulevel's New .biz Procedure
Gentlemen:

The undersigned registrars are writing to express our concern regarding the new .biz procedures  that apply to the Class.2.B. domain names subject to the Smiley litigation.   Specifically, we are concerned that the new .biz procedures may adversely affect  us and unfairly expose us to additional legal risk in connection with the Smiley litigation. 

Neulevel was responsible for the design and implementation of the original allocation which has been challenged by the Smiley plaintiffs.  Indeed, Neulevel has represented and warranted in the Registrar-Registry Agreement that it had the rights to perform its obligations thereunder and that it needed no approval, authorization or consent of any governmental authority in order for it to implement the original proposal.   If the original allocation of the .biz names  or the new .biz procedures are found to have violated state lottery laws, it is possible that Neulevel would have breached its obligations under the Registrar Agreement and potentially exposed the undersigned to liabilities and damages as a result thereof. 

The problem with the new .biz procedure is that Neulevel has demanded that its registrars sign an amendment in which the registrars are required to waive their claims against Neulevel for changes in the operation of the .biz allocation.   This is unfair since Neulevel has given no assurances that the new procedure does not violate existing laws and since Neulevel has made registrars’ agreement to the amendment a requirement to participate in the Class 2.B allocation .   If it turns out that the new procedure exposes the undersigned to additional liabilities and damages, there is no reason that we should be required to give up our claims against Neulevel in order to participate.  


Various registrars have tried to bring this issue to the attention of Neulevel to no avail.   On December 21, 2001, Neulevel conducted a telephone conference in which it indicated that there would be a subsequent telephone conference with its attorneys to discuss the legal issues pertaining to the new amendment.   Neulevel agreed that it would publish a summary of the questions and answers raised in the telephone conference for the benefit of the registrars  who were unable to attend.  It is curious that the questions raised during the call which pertained to the amendment were not addressed in the Neulevel summary and in fact have been totally ignored by Neulevel.  Moreover, Neulevel has refused to schedule a call to address these legal concerns in spite of repeated requests to do so.  


The undersigned hereby request that a conference call be hosted by Neulevel to discuss these issues.  In particular, we desire to understand how the new .biz procedures will impact the Smiley litigation  and whether the judge in the Smiley litigation has expressed any indication that the new procedures will relieve the defendants  from liability.   If Neulevel is unable to adequately address these issues, Neulevel should simply delete the waiver and indemnification language from the proposed Amendment because retaining it could unfairly transfer the legal risk associated with the new procedures to the undersigned.      

We acknowledge that the issues raised by the Smiley litigation are complex.   However, since Neulevel was ultimately responsible for creating the .biz procedures, Neulevel should not be able to use the Amendment to reduce its responsibility for any damages caused by its actions. We also doubt whether the amendment would be enforceable as written since the undersigned may be left with no option but to participate in any  new  .biz process proposed by Neulevel in order to perform their obligations  to their existing customers.

In sum, the undersigned are frustrated and surprised by Neulevel’s reluctance to engage in a dialogue with its clients that would likely lead to a constructive, cooperative approach to both the Smiley litigation and Neulevel’s  proposed amendments. We look forward to hearing from you at your earliest convenience but must  advise you that your failure to respond to Brenda Lazare at (416) 538-5488 regarding the enquiries posed herein  by no later than the close of business (EST) on Monday, January 28, 2002 will likely cause the undersigned to circulate its concerns to ICANN and our colleagues in the registrar community.

Sincerely,
Brenda Lazare



Jack Levy

General Counsel



General Counsel

Tucows Inc.




Register.com.

Tom Turcan




Margie Milam

CEO





General Counsel

Virtual Internet



eMarkmonitor, Inc.

Ann DiSilvestre

President

The Registry at Info Avenue

cc:
Louis Touton, General Counsel


Dan Halloran, Registrar Relations


Mike Palage, Chair of Registrar Constituency

