To: UDRP Review Task Force

From: Ethan Katsh and Dan Steinberg

Date: January 12, 2003


We were asked to look at and summarize the information in four papers:

1. Professor Michael Geist’s study “Fair.com? An Examination of the Allegations of Systemic Unfairness in the ICANN UDRP” (August 2001)

2. An update on the study written by Professor Geist approximately six months later,

3. A critique published by the International Trademark Association a few months after that in May, 2002, and 

4. A response by Professor Geist to the INTA critique. 


Professor Geist’s concern, as the title of his study suggests, is with whether the UDRP process is fair to complainants and respondents. He presents us with data and interpretations of the data. INTA does not deny the data but does differ with Professor Geist’s interpretation of the data and with whether a finding of unfairness is warranted. In preparing this memo for the Task Force, we have focused on presenting the data so that members can drawn their own conclusions as to whether and in what areas change might be desirable. The principal findings are as follows:

Fair.com, Prof. Michael Geist 

http://aix1.uottawa.ca/~geist/geistudrp.pdf
· Forum shopping - Is forum shopping linked to rates of decisions in favor of complainants? Professor Geist found WIPO and NAF panelists ruled in favor of complainants over 80% of the time while eResolution panelists found for the complainant approximately 60% of the time. eResolution, of course, is no longer a provider.

· Panelist assignment – In accrediting providers, ICANN imposed no conditions on how the providers should select panelists generally or assign them to individual cases. Professor Geist revealed significant differences between NAF and WIPO. For NAF, the six busiest panelists at NAF handled over 56% of the cases and two panelists alone handled almost one quarter of all NAF cases. For WIPO, the six busiest panelists handled only 17% of the cases and no single panelist handled more than four percent of the cases.

· One and three person panels 

· Complainants win 83% of the time in single person panel cases and 60% in three panel cases.

· Complainants choose the three panel option more than respondents.

· Defaults do not explain the differences in complainant win percentages between single panel and three person panel cases

Fundamentally Fair.com? An Update on Bias Allegations and the ICANN UDRP, Prof. Michael Geist 

http://aix1.uottawa.ca/~geist/fairupdate.pdf
In the update, Professor Geist discussed the feedback he had received from ICANN, the providers and a few other sources.  One opposing view he quoted was that the high complainant success rate for cases sent to single panel decisions was not attributable to the fact that single panelist was chosen per se but simply due to the fact that more single panelist complaints resulted in a default. Professor Geist revised his paper to test for the assertion that it was the defaults themselves that skewed the numbers and not systemic bias.

· One and three person panels

· Overall complainants win 68% o the time in single-panel case and 46% with three-member panels

· Defaults still do not explain the differences in complainant win percentages between single panel and three person panel cases

Professor Geist also noted the changes in the environment including the creation of our task force with results expected spring 2002.

The UDRP by All Accounts Works Effectively - Rebuttal to Analysis and Conclusions of Professor Michael Geist in "Fair.com?" and "Fundamentally Fair.com?", INTA Internet Committee 

http://www.inta.org/downloads/tap_udrp_2paper2002.pdf
In their rebuttal to Professor Geist’s findings, INTA took the view that this data could be interpreted differently. They argue:

· it would be more equitable to review the cases on their merits rather than on bare statistics.

· Forum selection may be due to other factors such as quality and reputation of panelist, etc.

· The effect of default cases on the data is not adequately addressed in the analysis of complainant winning percentages

A Response to INTA's Rebuttal of Fair.com (Prof. Michael Geist)

http://aix1.uottawa.ca/~geist/geistintaresp.pdf
In his response to the INTA critique, Professor Geist notes that 

· In response to the INTA claim that it would be more equitable to review cases on their merits, Prof. Geist notes that no such study has been made and asks INTA to provide data to support their conclusions 

· Prof. Geist asserts that his only claim is that forum shopping exists simply because complainants who have a choice will make a rational choice and choose the provider most likely to give them the result they require.  He adds that INTA fails to differentiate between provider bias and panelist bias.

· Complainants actually choose 3-member panels more often than respondents, thus the strength of the respondent case is not necessarily relevant to the data.

· He reiterates his “concern” over the fact that a majority of NAF cases are handled by only six panelists (as opposed to WIPO where six panelists handled only 17% of cases).

