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1. Rough Justice, An Analysis of ICANN's Uniform Dispute Resolution Policy
This report uses quantitative and qualitative data to assess the results of ICANN's uniform domain name dispute resolution policy. This report is based on complete information about the first 500 cases and partial information about the first 1200 cases.

Surveying the landscape

As of November 1, 2000, roughly a year after it was adopted, the UDRP has been applied in 2166 proceedings involving 3938 domain names. Among the findings:

· The number of cases filed per month peaked at 343 in August and has since declined to about 250.

· There are significant variations in the dispute resolution service providers' tendency to rule for the complainant or the defendant, speed of decision making, and national origin of the complainants that take cases to them.

· For every domain name registration dispute, approximately 3,500 new names are registered.

· Disputed domain names are registered, on average, a year and three months before being challenged. Many names are challenged only two weeks after registration; the oldest challenged domain name was registered in 1989.

· One third of all cases are defaults; complainants win 98% of those cases.

Forum shopping and complainant bias

ICANN allows the challenger to select the dispute resolution service provider. There is statistical evidence that selection of dispute resolution service providers by challengers leads to forum shopping that biases the results. There are major differences among arbitration providers in the ratio of successful to unsuccessful challenges. In terms of decision outcomes, WIPO and NAF are the most complainant-friendly providers and eResolutions is the most defendant friendly. Both NAF and WIPO tend to interpret the UDRP in ways that favor trademark holders over other Internet users, whereas eResolutions decisions tend to adhere more closely to the strict language of the policy.

WIPO and NAF attract the largest number of complaints (61% and 31%, respectively); eResolutions attracts the lowest share of cases (7%). While multiple factors account for this difference in market share, the report discovers a statistically significant correlation between eResolution’s low market share and its greater likelihood of finding for the defendant. Other factors, notably the complainant's country of origin, also affect market share strongly.

To remedy the bias inherent in complainant forum shopping, ICANN should modify the UDRP to allow domain name registrars to select the dispute resolution provider(s) who will handle disputes over names they register. The incentives of registrars are more balanced because end users have a choice of which registrar to use. Registrar selection compares favorably to other possible remedies, such as random assignment of cases to dispute resolution service providers, an appeals process, or modification of the language of the policy.

The language of the policy

The UDRP criteria for resolving domain name disputes have proven to be robust and fair. If applied properly, the policy serves as an effective remedy against abusive registrations while preventing overreaching by trademark holders. Although a significant number of bad decisions have come out of the process, the worst of them clearly violate or ignore one or more of the UDRP’s decision criteria. The language of the UDRP is sound.

2. UDRP – A Success Story: A Rebuttal to the Analysis and Conclusions of Professor Milton Mueller in Rough Justice, INTA.

This rebuttal shows that the UDRP is essentially fair to both complainants and respondents, and indeed has been an efficient and effective process for resolving domain name disputes. The conclusions reached in Rough Justice are based on faulty premises and misinterpretations of gathered data:

· Rough Justice has fundamental misunderstandings of the UDRP and trademarks and draws illogical conclusions from irrelevant statistics and anecdotal evidence.

· Rough Justice does not offer appropriate statistical evidence in support of allegations of panel bias.

· Rough Justice completely fails to adequately review or account for the merits of the UDRP cases covered in the report.

· Rough Justice omits one of the most pertinent statistics to assess the fairness and effectiveness of the UDRP: the rate of challenges to UDRP decisions.

· Rough Justice does not consider the fact that disputed domain names are an extremely small percentage of all domain names registered.

· Rough Justice fails to acknowledge that by providing an effective remedy against infringement and a forum for the prompt resolution of existing disputes, the UDRP has the salutary overall effect of discouraging the registration of infringing domain names.

· Rough Justice fails to recognize that UDRP decisions benefit all Internet users. The evidence available supports a conclusion that the UDRP has created an environment of greater security in domain names than ever before.

· INTA suggests the reason for WIPO being the most popular provider is its long-standing reputation. Rough Justice ignores that the more likely cause of forum selection was the complainants’ professional comfort with selecting a familiar forum that had a track record of reliable decisions. 

· INTA disagrees both with the allegations of bias, and the statistical basis for the suggestion that there is bias.

In summary INTA say, the report unfairly discredits the UDRP, which in fact is a worthy and fully functional process for resolving disputes involving the bad faith registration of domain names.
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