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GENERAL COMMENT:  
Only seven of the eight responses were usable as #82 seems to have put “1s” in all boxes or did not answer the question at all.  Clearly, the UDRP process was over his/her head.

2. All listed cost, speed and quality as reasons  for using UDRP.  One checked Other and inserted, “Making sure the net stays fair.”


3.  All listed each of the factors as being influential in selecting a provider (reputation, supp. rules, experience, quality, geo  diversity).


4-11. None of my respondents answered questions 4-11, so I assume that they had no first hand experience with the process.

12.  Reasons for deciding against UDRP:  3 respondents put 1 in all boxes, so their  ranking response seems irrelevant; 2 respondents said quality of decisions was the biggest negative and 2 said it was the least important; the cost of proceedings seemed next in importance  with speed  being  third.

13.  Two respondents said that the provider should be determined by both parties, while the rest said that there should be random selection.

14.  All but one response said no amendment of complaints should be permitted.


15.  But, by 5:2, the responses said that Respondents should be allowed to amend.


16.  Transfer to another provider was approved if one of the parties could show prejudice or bias.


17.  Only two responses here:  one said the notice provisions were adequate and another said that there was not enough time for a Respondent to consult.


18.  On Supplemental Rules, the only response was that they were adequate.


19.  The only two responses said that Supplemental Rules should be uniform.


20.  All responses were in favor of public access to complaints and responses.


21.  There were only 3 responses, but they all wanted the pleadings  to be public at all stages.


22.  All responses wanted public central filing of decisions.

23.  All responses were for public domain status of decisions.


24.  As to a right of Complainant to refile, 4 said no and 2 said  yes if prejudice or some other factor.


25.  All responses favored allowing Complainant to withdraw, but two said that no  refiling  should be  permitted  and one   wanted Respondent’s expenses paid.

26. Re: affirmative defenses, five responses were in favor, mentioning equitable

defenses, generic term, Respondent’s  right to a domain  which is a misspelling of a trademark.  3 did not answer the question.

27.  Four said that decisions should have preclusive effect.  One said no.  But see question 28….

28.  On precedential use of decisions, 3 said no due to random and incompetent

decisions and 2 said yes for uniformity.  Two who were in favor of preclusive effect were against use of decisions as precedents.

29.  Three respondents favored appeal (two said that decisions have been very bad) and two said no appeal.


30.  Those favoring an appeal said that the Complainant should pay and one said there should be no fewer than 5 panelists and a new provider.


31.  The only two responses said there should be no deference.


32.  The only response was that the right to appeal should be automatic.

33.  No panelist/providers here.


34.  No panelist/providers here.


35.  Two responses said that panelists should be  disqualified if prejudiced or if there  were conflicts.


36.  Five respondents said that panelist law firms should be disqualified from UDRP representation.  One response: “Yes, lawyers suck!”

37.  Two respondents said that reverse domain name hijacking is dealt with adequately by the UDRP, and two said no.  The negatives said the UDRP and the providers were slaves of….. and that there should be “massive fines” for RDNH.


38.  Massive fines were   proposed and civil liability for RDNH.


39.  5 respondents said that there were problems with consistency.  Interestingly, some of these folks did not want precedential use of decisions.

40.  Re: 4(a)1.,  3 respondents said yes and one response was gibberish.  I think the question was confusing.


41.  N/A—There   were no  “Nos”.


42.  2 responses favored registration and use in bad faith and two said bad faith use is all that counts.  I do not think that the nuance of this   question was well understood.


43.  4 respondents said that pending TMs give no rights until registration.

44.  Only two responses here:  both said that fees are much to high.


45.  Two respondents said that the fees should be lower or free.


46.  One respondent said the fees should be like pay for jury duty.  The other said that the fees are appropriate.


47.  On Respondent refund if Complainant  drops out of 3 person panel, one respondent said partial and four said full refund.


48.  Complainant refund of 3 person panel fee on default:  1 partial, 2 no refund and 3 for full refund.

49.  4 responses and 4 Nos to mediation.


50.  5 Nos to the expansion of UDRP as presently constituted.


51.  3 Nos and a Yes to expansion over TLD charter violations.


52.  3 Yes responses to uniformity of UDRP across gTLDs and ccTLDs.


53.  2 Yes responses on single complaint and one No.

54.  2 responded that they did not know of a better procedure.  One said, “First come, first serve, no matter what!”


55.  The only suggestion for another mechanism was one on one negotiation.


56.  UDRP is said to favor big corporations is too expensive and should be replaced by a first come, first serve system---ultimate free speech.

Conclusion:  My respondents were all former or potential Respondents in a UDRP proceeding and heavily weighted their answers accordingly.  They had no suggestions for improvement to the existing system and no particular concern for the need to protect trademark rights.  I think we should have had questions on funding ideas  to support appeals and reduced UDRP fees.  Telling the panelists to work for the suggested “jury duty” pay is not likely to improve the quality of decisions.

FAIRNESS OF PROCESS


Respondents uniformly felt that the process was clear and that the panelists were impartial and experienced.  No respondents experienced language difficulties.  The respondent who was a claimant was represented by counsel, and the INTA respondent was not a party to a UDRP dispute.

CHALLENGE OF DECISIONS


One respondent expressed difficulty in submitting proof of bad faith, but all other respondents indicated no difficulty.  Only one respondent indicated that he/she had challenged a UDRP decision in court and gave as a reason for such challenge that the panelist ignored evidence.  Three of the respondents who acted as attorneys for claimants indicated that they had never lost a case.

FILING IN OTHER FORA


Decisions to file claims in other fora were based on the need for relief other than transfer or cancellation, the lack of availability of the UDRP in many ccTLD disputes, and the desire to use court processes to “hammer” a respondent.

SELECTION OF PROVIDER


Given the make-up of the respondents, it was not surprising that nearly all felt that the complainant should choose the provider.  One respondent thought that the provider should be selected randomly.

AMENDMENTS TO PLEADINGS


A majority felt that a complainant should be allowed to amend the complaint.  Reasons for such amendment included the correction of errors or the addition of newly discovered information, and where a party has changed its position from that expressed in pre-filing communications.  The same majority felt that a respondent should also be able to amend the response for the same reasons.  Only two respondents thought that a party should be able to change providers, and then only where the respondent unduly delays or appoints a panelist with a conflict, or where the respondent can show that another provider is better suited.

NOTICE PROVISIONS


All agreed that the notice provisions were adequate.

SUPPLEMENTAL RULES


One respondent felt that the supplemental rules should be changed to provide for additional submissions.   All respondents felt that the supplemental rules should be uniform.

PUBLIC AVAILABILITY OF DOCUMENTS



Five of the six respondents thought that the pleadings should be publicly available under certain circumstances.  Only one thought it should be mandatory.  One said that they should be made available as filed, two said that they should only be made available upon the rendering of a decision, and one said that they should be made available where the parties agree.    


All thought that the decisions should be available in one central place and that the decisions should be in the public domain.

REFILING AND WITHDRAWAL OF COMPLAINT


As the responses were largely filed by complainants’ counsel or complainants, it is not surprising that the majority felt that the complainant should be able to refile the complaint after losing.  Refiling should be limited to situations where there are changed circumstances, an abuse of process, inconsistency in decisions, or newly discovered facts.


The majority felt that there should be no limitations on the ability to withdraw a complaint.  A minority felt that a complainant should only be able to withdraw a complaint before a response was filed.  Withdrawal thereafter should only be with respondent’s consent.

AFFIRMATIVE DEFENSES


The majority felt that affirmative defenses should be provided for, including generic mark, descriptive mark, laches and acquiescence.  One felt that laches should not be available.

PRECLUSIVE AND PRECEDENTIAL EFFECT OF DECISIONS


All felt decisions should have preclusive effect in proceedings involving the same parties and domain names.  There was an even split as to whether decisions should have any precedential value for future proceedings.

APPEALS


Since the respondents had never lost a UDRP case, they saw no need for appeals.

DISQUALIFICATION OF PANELISTS


A majority felt that panelists should be disqualified from representing parties under the UDRP, but that their law firms should not.

REVERSE DOMAIN NAME HIJACKING


One respondent felt that this was adequately dealt with, and another felt that it should never apply to a famous, worldwide trademark.

CONSISTENCY OF DECISIONS


Of the two respondents to this question, one felt that this was a problem, and that panels ignored precedents and dissents went unresolved.

CONFUSINGLY SIMILAR


All thought that this section should apply to more than the physical appearance of the domain name and mark.  Other factors that should be considered include existing trademark law, and appearance, sound, and meaning.

BAD FAITH REGISTRATION AND/OR USE


The majority felt that bad faith registration alone should be sufficient.

TRADEMARK APPLICATION


Only one respondent felt that a pending trademark application should constitute rights in a trademark, and then only if use is also shown.

FEES

The only two respondents to these questions felt that providers and panelists fees were adequate.  No one felt that a respondent should get a refund in a three-person panel case when the respondent dropped the complaint.  One felt that the complainant should get a partial refund on a three-person panel where the respondent defaults.

MANDATORY MEDIATION


No one favored mandatory mediation.

MISCELLANEOUS


1)
No one favored the expansion of UDRP jurisdiction.


2)
No one felt the UDRP should deal with charter violations.


3)
All who responded felt that the UDRP should apply across all gTLDs and ccTLDs.

4) No one has used nor is aware of mechanisms for dealing with cybersquatting other than the UDRP or the courts.
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