Inter-Registrar Domain Name Transfers

Principles and Processes for Gaining and Losing Registrars


Registry Constituency Proposal

Losing Registrar Redress

1) This section is describes the processes by which a Losing Registrar can seek clarification and redress in instances where the Losing Registrar has determined that the Gaining Registrar has not appropriately implemented the processes contemplated by this document.

Default Rule

2) The Losing Registrar may deny a transfer request only when either of the following conditions are satisfied:

a)  it receives an express objection from a Registered Name holder or an individual who has the apparent authority to legally bind the Registered Name Holder, or

b) the Gaining Registrar fails to comply with the minimum standards and practices contemplated by this document and/or the relevant Registry Agreement. 

Minimum Standards

3) The minimum standards mentioned in section 9 consist of the following:

a) The Gaining Registrar must retain, and produce pursuant to a reasonable request by a Losing Registrar, a written or electronic copy of reliable evidence of authorization by the Registered Name holder or an individual who has the apparent authority to legally bind the Registered Name holder. The Losing Registrar retains the right to verify the Registered Name holder's intent to transfer its domain name to the Gaining Registrar.

b) The verification of intent undertaken by the Losing Registrar must be undertaken in a manner consistent with the standards set forth in 5.f of the Gaining Registrars Process Narrative of this document, which describes the attributes of the FOA. Specifically, the form of the request employed by the Losing Registrar must provide the Registered Name holder with clear instructions for approving or denying the request for authorization and a concise declaration describing the impact of the Registered Name holder's decision(s). 

c) This requirement is not intended to preclude the Losing Registrar from marketing to its existing customers through separate communications. This requirement is intended to ensure that the form of the request employed by the Losing Registrar is substantially administrative and informative in nature and clearly provided to the Registered Name holder for the purpose of verifying the intent of the Registered Name holder.

Losing Registrar’s Recourses

4) If, at any time, the Losing Registrar wishes to verify the suitability of the documentation or data retained by, or the processes employed by, the Gaining Registrar, the Losing Registrar may request:

a) that the Gaining Registrar provide the Losing Registrar with a copy of the FOA as set forth in this document. Within ten (10) business days of receipt of the request by the Losing Registrar, the Gaining Registrar must provide the Losing Registrar with a copy of the FOA and any related supporting information.

b) pursuant to acquiring reasonable information that the Gaining Registrar may not be in compliance with the minimum standard and processes set forth in this document and pursuant to Exhibit B of the RRA, that the Gaining Registrar provide the Losing Registrar with evidence of compliance that specifically outlines the steps that the Gaining Registrar has taken to ensure compliance with the minimum standards and processes set forth in this document. The Gaining Registrar must provide this statement of compliance to the Losing Registrar within ten (10) business days of receiving the initial request from the Losing Registrar.

Obligations of the Gaining Registrar [Ross, here is where I see the dispute language coming in and it is based on the assumption that the transfer has taken place (which is what I believe this entire document assumes).  My question is what happens if the Losing Registrar actually NACKS]

Option 1:  Dispute Resolution

5) If the Gaining Registrar either (i) fails to respond to the request from the Losing Registrar, pursuant to 11.a or (ii) provides evidence of compliance not consistent with the minimum standards and processes contemplated by this document pursuant to 11.b, then the Losing Registrar may commence a Transfer Dispute Resolution Process against the Gaining Registrar (“XDRP”), whose specific rules and procedures should be determined by a drafting committee of the Transfer Task Force after a period of public notice and comment.  The drafting committee shall keep the following principles in mind:

a) The XDRP shall be conducted by an independent neutral third party that is neither associated or affiliated with either the Losing or Gaining Registrar or the Registry Operator under which the disputed domain name is registered;

b) Under the XDRP, the Losing Registrar shall pay the initial filing fee (which shall be returned to the Losing Registrar in the event that its challenge is successful).

c) The Registry Operator under which the disputed domain name is registered, shall provide whatever data is needed by the XDRP Dispute Panel.

d) The sole purpose of the XDRP Dispute Panel should be to make a determination as to whether the Gaining Registrar complied with the minimum standards and processes contemplated by this document.

e) In the event that the Gaining Registrar is found to have complied with the minimum standards and processes contemplated by this document, the XDRP shall  find in favor of the Gaining Registrar and the Losing Registrar shall have forfeited its initial filing fee.  In addition, if the XDRP Dispute Panel makes as specific determination that that the XDRP action was either frivolous or brought for the purposes of harassing the Gaining Registrar, the XDRP Dispute Panel may impose sanctions or penalties on the Losing Registrar.  Such sanctions or penalties that may be imposed by the XDRP Dispute Panel shall be determined by the XDRP drafting committee after public notice and comment. 

f) In the event that the Gaining Registrar is found to have not complied with the minimum standards and processes contemplated by this document, the XDRP shall find in favor of the Losing Registrar and shall require the following:

i) The transfer of the domain name subject to this XDRP process shall be returned to the Losing Registrar.

ii) The Gaining Registrar shall reimburse the Losing Registrar for the initial filing fee.  Failure to pay this fee to the Losing Registrar may result in the loss of accreditation by ICANN.

iii) If the XDRP Dispute Panel makes as specific determination that that the Gaining Registrar had no god faith basis for initiating the transfer, the XDRP Panel may impose additional sanctions or penalties on the Gaining Registrar.  Such sanctions or penalties that may be imposed by the XDRP Dispute Panel shall be determined by the XDRP drafting committee after public notice and comment. 

Option 2:  Self Help Option

If the Gaining Registrar fails to respond to the request from the Losing Registrar, pursuant to 11.a, the Losing Registrar may choose not to honor all future transfer requests from the Gaining Registrar until such time that the Gaining Registrar can provide the Losing Registrar with a copy of the FOA as set forth in this document, or;

iv) provides evidence of compliance not consistent with the minimum standards and processes contemplated by this document pursuant to 11.b, the Losing Registrar may choose not to honor all future transfer requests from the Gaining Registrar until such time that the Gaining Registrar can satisfy the Losing Registrar that they have adopted the minimum standards and processes contemplated by this document. 

Losing Registrar’s Statement of Exception

6) If the Losing Registrar chooses not to honor all transfer requests from the Gaining Registrar pursuant to section 12, the Losing Registrar must provide the Gaining Registrar with a written statement describing the specific minimum standards and/or processes set forth in this document that the Gaining Registrar must comply with in order that the Losing Registrar may resume honoring transfer requests from the Gaining Registrar. This statement of exception should not include confidentiality clauses that restrict the right of either party to publicize the statement of exception.

Obligation to Resume Transfers

7) At such time that the Gaining Registrar can reasonably demonstrate compliance with the written statement of exception, the Losing Registrar must immediately resume honoring requests from the Gaining Registrar.

Invoking The Benefits of the Process

8) The Losing Registrar is allowed to decline the request to transfer 

a) at any time after it has received the express objection, in the case contemplated by section 9a, or;

b) at any time it reasonably concludes that the Gaining Registrar consistently fails to comply with the requirements of sections 10, 11 and 12.
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