October 6, 2000

HOW THE DNSO CAN BETTER FULFILL ITS RESPONSIBILITIES


The following represents the views of the AIPLA regarding the DNSO Review 2.0 Questionnaire.

I. DNSO RESPONSIBILITIES
The DNSO  has generally fulfilled the responsibilities in submitting reports of Working Groups A, B, and C, regarding the implementation of the Uniform Dispute Resolution Policy (“UDRP”), the introduction of new generic top level domains (new “gTLDs”) and the holding of elections.  However, the policies recommended by the DNSO have not represented a true consensus of the affected stakeholders, because reports issued by the Working Groups were not based on a working consensus.  While the viewpoints of all stakeholders were considered, it is not believed that all views were adequately expressed.

It is acknowledged that the difficulties faced by Chairs of the the Working Groups were substantial and that they were probably asked to perform the impossible. Having said that, the recommendations of the various Working Groups were timely, but they were not structured with the degree of specificity/flexibility appropriate to allow practical implementation.  Further, to the extent that the recommendations have been adopted as policies, they have not received the full support of all those being asked to implement them.  

We would also submit that the DNSO has failed to fully address the problems that have been called to its attention through the Names Council.  In particular, from our viewpoint, there has been insufficient progress made on the protection of intellectual property interests in the existing gTLD structure, which does not bode well for the planned implementation of the  new TLDs.

Future Working Groups appointed by the DNSO might be improved in the following manner:  (1) Working Group Chairs should be encouraged to re-double efforts to build a consensus of the participating parties; (2) Chairs should set forth specific recommendations at the end of the Working Groups’ discussions; and (3) the recommendations should include specific details for their implementation. Working Group Chairs might require written submissions from the Working Group participants, to  answer specific questions posed by the Chairs.

In addition, the process has not brought as much expertise to address the issues as it might.  To this end, the DNSO Working Groups might consider retaining  impartial technical experts to assist on the issues under study.

II. STRUCTURE

A. Names Council
The Names Council procedures and process might be strengthened by the election of a Chairperson for a definite, fixed period of time who might be able to better foster:  (1) consensus building; (2) the making of specific recommendations; and (3) details for implementation.  The Names Council might also take a more active role in managing the consensus-development process, for example by giving Working Groups more defined charters and more frequently reviewing the state of their work, with oversight being the responsibility of an ICANN Board Liaison.


The Names Council has provided its recommendations in a timely manner.  However, because it could not always achieve a consensus, its recommendations to the ICANN Board and the DNSO have not been as effective as they might have been. We question whether the existing structure works to generate consensus recommendations on domain name issues as well as it might.
Names Council recommendations often have been criticized as merely passing on the recommendations of the respective Working Groups without any “value added” insights or guidance.  The Names Council might interpret the outcome of the Working Groups, and define stronger recommendations consistent with the consensus process, by obtaining early written reports from the Working Groups, and using them as a jumping-off point for further recommendations, and processes for implementation.

The IPC does not believe that the Names Council needs to review whether input to the ICANN staff and Executive Board is sufficient.  This is a responsibility that should be undertaken by the ICANN Board and staff on its own.


As previously stated, the Names Council can improve the role of the DNSO under ICANN and improve its ability to provide advice and input to the ICANN Board on domain name policy issues by:  (1) encouraging consensus building within the DNSO ; (2) encouraging Working Groups to provide specific recommendations; and (3) ensuring that details for the implementation of processes are set forth.

B. Constituencies 
We offer no comments on whether seven constituencies is the appropriate number. We do believe, however, that user interests are reasonably represented in the existing constituency groups.  The current divisions tend to aggregate individuals or entities with generally aligned interests, and do permit the development of focused positions. 

We believe that the IPC constituency is generally fulfilling its role -- open and transparent channels of dialogue and discussion toward the development of community and consensus.  At least within the IPC, we believe the constituency process has effectively developed collective positions, while at the same time allowing those who disagree to have that disagreement recorded and noted. 

The ongoing process for assessing whether the constituencies are serving the goal of providing appropriate forums for stakeholder groups should consist of an annual review, based upon written criteria and answering a detailed questionnaire.  

C. Working Groups
Our comments on Working Groups were set forth above. 

D. Secretariat
The relationship between the ICANN Secretariat, the DNSO Secretariat, and the Constituency Secretariats should be one of notice, regarding policy initiatives, elections, periods for comment, and press releases with respect to policy implementation.  

III. OTHER REVIEW QUESTIONS

There remains an uneasy feeling that decisions of the ICANN Board have been made “behind closed doors”, and not by the type of transparent decision making that is frequently said to be a hallmark of the ICANN process.
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