March __, 2001

Dear [ICANN Board Member and NTIA Office]

We are writing to bring to your attention our deep concerns regarding the proposed new agreements between VeriSign and ICANN.  

We were surprised and dismayed to learn on Thursday, March 1, that VeriSign and the ICANN staff had negotiated revisions to the 1999 Network Solutions contracts with ICANN and the Commerce Department that would abolish VeriSign’s obligations to sell either its registrar or registry business.  We are deeply disappointed that the discussions between ICANN and Verisign have been ongoing “since last summer” without any notice to the various ICANN constituencies regarding such material changes. While ICANN staff has alleged that “the introduction of competition in the registrar business has been much more successful, and more rapidly successful, than anyone anticipated,” and cited certain data to evidence VeriSign’s declining share in registrations, the Internet community does not know the source of such data or the basis for the analysis (which we believe is suspect).  The 1999 agreements had not contemplated a revision of the divestiture provisions, and we would have expected notice that such revisions were under review and the nature of the discussions.  Given this process, we ask you to consider why the Internet community should believe that the  org or .net registry divestitures, or any other material contract terms, would not similarly be renegotiated at the eleventh hour.
While our concerns about the process are significant, our focus is on the substance of the proposed agreements, which fail to provide any tangible benefit to the Internet community in return for the several windfalls to VeriSign, which has long reaped the benefits of a government–granted monopoly.  We believe that if approved as currently drafted, the agreements will significantly undermine the competition that has only begun to emerge in the registrar and registry industries.  In effect, these proposed modifications will make a contract that was already bad for the industry, even worse.
As you well know, the provisions in the 1999 agreements in which ICANN and the Commerce Department required Network Solutions (now VeriSign) to divest itself of either its registrar or registry by May 2001 in order to continue its 8-year sole source registry contract were fundamental components to the introduction of competition among registrars.  Competitive registrars relied on this divestiture in making important business decisions.  Instead, under this new deal, the VeriSign registrar will continue to wield unique market power because it bears zero wholesale cost.  While the registry fee is the principal cost of selling a registration for all other registrars, VeriSign’s registry fee is simply a payment from one VeriSign division to another, which nets out on the corporate income statement and balance sheet.  This market power allows the VeriSign registrar to offer aggressive and sometimes free promotions at a profit that competitors cannot meet and sustain.  Today, VeriSign remains the largest global registrar by far, and the continuation of this unfair advantage would perpetuate its position.  Over time, such predatory tactics will be used to drive competition out of the registrar business, thereby undoing the initial progress made by ICANN to date in the industry.
Likewise, many new TLD registries relied on the requirement to split the VeriSign registrar and registry in creating their policies and business plans.  Unlike VeriSign, not a single one of these new companies is the sole owner of both a registry and registrar.  
The VeriSign registry has amassed significant capital and technical and market experience as a result of its government-granted monopoly.  The fledgling new TLD registries, and any others that may be authorized in the future, already have an uphill battle in entering a market dominated by a registry of 28.2 million names with such resources.  If the proposed agreements are adopted as currently drafted, VeriSign will be free to continue to subsidize its registrar business from the revenues it derives as a registry.  In contrast, the registrars that have backed new TLD registries will be in a start-up phase during which time they will need to contribute capital derived from their registrar activities to the registries.

The draft agreements further impede competition by providing a presumption of a perpetual term for the .com registry.  This predictability will encourage and enable VeriSign to internally fund the development of new products and services, while the new registries are expected to “prove the concept”, build a brand, establish a market and develop new products and services in the face of a contract with a limited six-year term.  The new registries cannot be expected to fulfill the goal of introducing generic TLD registry competition, which will benefit registrars, registrants, and other Internet businesses, if they are not afforded the leeway and support to nimbly compete on this uneven playing field.

We do not believe that this has been a fair deal.  The ostensible benefits to the Internet community, as announced to the press, are nonexistent or, at best, minor, and simply confirm VeriSign’s current obligations and facilitate its business objectives.  For example, the fact that the .org registry will be returned to its original purpose of serving the non-profit community is not a win – just a return to the original intent when the U.S. Government gave VeriSign the monopoly.  Second, the $200 million in research and development spending is not required to be additional to VeriSign’s current research and development expenses and would already be achieved by VeriSign’s current R&D budget.  Furthermore, any proprietary R&D consummated by VeriSign will simply produce new products and services from which VeriSign alone can profit.  Finally, the termination of the .org registry term in 2002 and the shortening of the .net registry term by 22 months (although, there is a presumption for the incumbent in the .net agreement) are minor when one considers that over 90 percent of the gTLD market is in the .com and .net domains.  While we do not doubt ICANN’s good intentions and efforts to achieve benefits for the Internet community out of these negotiations, much more needs to be done in order to justify the advantage that VeriSign would gain with these proposed revisions to the 1999 agreements.

The Internet community, particularly registrars and newly authorized registries, has been patient with the unfair advantages afforded the VeriSign registrar by its relationship with the registry because we believed that this unequal treatment would end in May 2001.  We are deeply concerned by this development.  

We urge you to carefully scrutinize these agreements and, as in the process for selecting new TLD registries, we respectfully suggest that you instruct ICANN to retain outside experts (such as consultants, investment banks, economists or other comparable business analysts) in order to shed light on the benefits and/or detriments to the domain name industry that would likely result from the proposed modifications.  If you are inclined to approve them, we urge you to insist on certain changes intended to support competition (see attachment).

Thank you in advance for your interest.

Internet Community Position regarding the Proposed 2001 ICANN-VeriSign Agreements: 

Achieving Fairness and Benefits for the Internet Community
ICANN and VeriSign have drafted Registry Agreements for the .com, .net, and .org domains, respectively, that overturn VeriSign’s obligations to sell either its registrar or registry business, as stipulated in the 1999 Network Solutions agreements with ICANN and the Department of Commerce.  If approved by the ICANN Board and the Commerce Department, the agreements would maintain the VeriSign registrar’s unfair competitive advantage over other registrars and jeopardize competition in that sector.  The new agreements would also increase the barriers to entry faced by the recently selected new registries (.biz, .info, .name, .pro, .aero, .coop, and .museum) and future generic TLD registries.

In order to reduce such harm and benefit the Internet community, a number of changes should be made to  the new VeriSign agreements and related ICANN policies.  We respectfully submit our chief suggestions for balancing the inequity that would be created by these agreements:

1. Marketing Development Fund.  Amend the agreement to redirect the $200mm VeriSign research and development budget to a new Registry Competition Promotion Fund to build competition in the domain name industry.  

· The agreements, as drafted, provide for VeriSign to spend $200 million on research and development.  VeriSign will simply use that money to develop new products and services to improve the marketability of its own .com registry monopoly.  Rather than a benefit to the Internet community, this is a codification of VeriSign’s natural business plans.  

· Instead, the $200 million should be directed to a Registry Competition Promotion Fund to be spent over a three-year period.

· How the fund would be directed: 
i. Marketing support for new generic TLD registries that sign final agreements with ICANN;

ii. Marketing support for ccTLD registries that are in good standing with ICANN; and

iii. Subsidizing future new TLD selection processes by ICANN, including the application fees.

· How it would be governed: a board comprised of representatives from the ICANN staff, gTLD registries, ccTLD registries, and registrars. 

· How the fund would benefit the DNS community. 
i. VeriSign continues to be the largest .com, .net and .org registrar. VeriSign, as the long time sole player in this market, dominates the market (when measured as either revenue or share) in new registrations, and even more so in renewals and active registrations that are expected to be renewed.  The renewals also translate into opportunities for VeriSign to upsell additional products and services.  In “selling” the new generic TLDs, however, competitive registrars can begin from the start to equally begin.  The new gTLDs are an important opportunity for competitive registrars.  The fund would enhance this opportunity and promote the extensions to the public at large.
ii. VeriSign continues its historical exclusive access to the only recognized TLD brand, ".com."   The new registries will have an uphill battle in entering this market. Moreover, the presumption in the draft agreements of a perpetual registry term for .com allows VeriSign to continue to expand its business, build new product offerings, and attract long term financing, while the new registries will have only a limited term to build a brand and registration numbers, which makes it more difficult to attract financing.  Therefore, the fund would support the successful and stable launches of new generic TLDs.

iii. The fund would benefit the domain name system generally as it would encourage ccTLDs to cooperate with ICANN.

iv. The fund would promote introduction of future generic TLD registries, including non-profit models, by subsidizing the costs of the ICANN review process and allowing ICANN to lower or eliminate the application fees.


2. Whois Data Requirements. Amend the requirements in the registrar accreditation agreement which provide for online and bulk access to Whois data to make it clear that (i) the Whois data is distinct from a customer list and therefore registrars can make unrestricted use of their own customer lists, (ii) registrars can prohibit any third party mass marketing based on use of Whois data and (iii) reaffirm that access to the Whois data would continue to be available for intellectual property protection. Maintain the requirement in the VeriSign registrar’s accreditation agreement to continue to permit non e-mail mass marketing based on their customer list for a two year period from the date the new agreements are signed.
· In announcing the proposed new agreements with VeriSign, the ICANN staff opined that “the introduction of competition in the registrar business has been much more successful, and more rapidly successful, than anyone anticipated.”  This is not the case.  If the proposed new VeriSign agreements are adopted, as currently drafted, the initial progress made toward competition will be thwarted and VeriSign will continue to dominate the market for new registrations and renewals and for the upsell of additional products and services to domain name customers.
· Allowing the VeriSign registrar to continue to market its services to other registrars’ customers based on Whois data will, together with its unfair advantage in possessing no registry fee, ensure that VeriSign will ultimately monopolize the market in which ICANN has sought to foster free and fair competition.

· In contrast, allowing other registrars and providers of value added products and services to market their services to the VeriSign registrar would go a long way in creating a level playing field in the .com, .net and .org domains and ensure consumer choice when TLDs are up for renewal.  It should be noted that the majority of the VeriSign registrar’s customers had no other choice but to select VeriSign as they registered their names prior to the introduction of competition in the domain name industry.

· To the extent that the Whois data would be made available for mass marketing purposes, it was only meant to be pursuant to a bulk license.  The accreditation agreement provides that the bulk access requirement shall remain in effect until (i) it is replaced by another policy regarding bulk access or (ii) the Commerce Department is satisfied that no individual or entity is able to exercise market power with respect to registrations or with respect to registration data used for development of value-added products and services by third parties.  If ICANN’s statements regarding competition are true, this finding must trigger the termination of the bulk license requirement (and the ability to market using Whois data) entirely.
· 
· Whois data should, of course, legitimately be used for the protection of intellectual property (IP) interests and access should be maintained for all parties to satisfy this original purpose.
3. Adequate notice of new products and services.  Amend the agreements to require the VeriSign registry to provide 120-day written notice to all ICANN accredited registrars of new products and services.

· Repeatedly, such as with the two launches of the Asian and European multilingual domains, VeriSign’s announcements occurred only weeks before launch of these new developments.  In fact, VeriSign continued to change the protocols and requirements for the new services as shortly as 36 hours before launch.

· This is highly destabilizing for both the registrar and registrant communities.  It does not provide competitive registrars with the opportunity to prepare for and test the environments or to educate their customers.

· Only with guaranteed lead-time, can we safeguard security and stability and ensure that competitive registrars are receiving notice on an even playing field with VeriSign’s own registrar.

4. 
· 
· 
4.  Limit VeriSign’s stake in other registries or registrars.  Prohibit VeriSign from operating any other TLDs or owning more than 15% of another registry or registrar for a two-year period from the date the amended contracts are signed
· VeriSign has had a monopoly in the 3 sole, and therefore most successful, gTLDs for several years.  
· Competition by new registry operators will benefit the Internet community by challenging inefficient monopolistic practices and providing a choice.

· If VeriSign were to operate additional TLDs or acquire other registrars, it could expand its current dominance and build ever more effective barriers to new entrants. Similarly if it were allowed more than a minority stake in any competitive registrar or new registry operator, it could leverage its resources to achieve control.  Continued monopolistic dominance is a detriment not only to growth and competition in the current domain name system, but also to the introduction of new products (such as premature introduction of multilingual domains, or a sole registry-registrar tested for eNUM)  


· 
· 
